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Justice Committee 
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

Transfer of prison healthcare to the NHS 
 

Written submission from NHS Grampian 
 
My perspective is as a NHS Board lead on prison health. This has involved not only 
the recent transfer last November but also the preparation for the new HMP 
Grampian Prison opening late 2013. 
 
I am also NHS Grampian Board lead for the transfer of health of people in police 
custody. This transfer will also take effect in Grampian late 2013. 
 
One issue I would be interested in contributing to - if raised - would be consideration 
of how NHS Boards might in the future integrate prison health and police health, 
particularly in relation to provision of medical services. 
 
We are exploring this in Grampian. We are especially interested in the use of 
telemedicine approaches in any future model of service as we believe that this could 
have significant benefits to health of prisoners as well as NHS, police and SPS 
operations. 
 
These include: 

 Rapid access to consultant level expertise;  
 Opportunity for national level service provision with responsibility spread 

across NHS Boards;  
 Improved triage/clinical decision-making resulting in reduced transfers from 

prison to hospital;  
 Resource efficiency for across NHS / SPS/ National Police Force;  
 Cost efficiency across NHS Boards/ SPS/ National Police Force;  
 Reduced opportunities for prisoner escape during transfer to hospital;  
 Increased dignity of care (prisoners avoid being handcuffed in hospital 

settings by averting transfer);  
 Continuity of healthcare input along the justice pathway (particularly if joined 

up with court based health services). 
 
On the specific questions raised in your email: 
 
1. Significant changes to the provision of healthcare within prisons since 
the transfer and the drivers behind those changes? 
  
An example - dental provision within prisons has now increased as is now provided 
by NHS Grampian Community Dental Practitioners rather than through national 
contract. The service is now more patient-focussed and includes greater delivery of 
restorative work than provided under national contract. As the practitioners delivering 
service have a specific remit for other ‘hard to reach’ populations (substance 
mis-users, homeless) there is greater potential for continuity of service when 
prisoners return to community. 
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Drivers behind this include an organisational commitment to tackling inequalities and 
improving dental and oral health. Also as the service provided within prison is now 
same as in community (both NHS) it makes sense to complete treatment at earliest 
opportunity. There is no (perverse) incentive as existed under previously contracted 
service, whereby practitioner would not be continuing service upon release of 
prisoner and was also operating on a more limited appointment basis - leading to 
less restorative work and increased extractions. 
 
A further example would be the increase in substance misuse nurse resource 
supported through joint funding with Grampian Alcohol Drug partnerships. 
 
2. Whether the equivalence of care standard is being met? 
 
Equivalence of care is a minimum standard being promoted by NHS Grampian. This 
varies across services. Arguably in some cases (dental, medical care, etc) prisoners 
have greater access than would be expected within the community. Appointments 
can be made and provided on the day within the prison setting. 
 
The model of care we are promoting is that prisoners within prisons should be 
considered exactly as patients within a community practice. 
 
In common with many other NHS Boards, Grampian is reviewing Enhanced 
Addiction Services (currently provided under national contract by Phoenix Futures) 
with the aim of integrating these services within existing NHS community and 
specialist services. 
 
There are some services that have diminished since transfer – specifically SPS 
employed forensic psychology input as this was not considered part of health budget 
upon transfer. 
 
3.  Whether the transfer to the NHS has facilitated an improvement in 
relation to access to health services for prisoners once they are released? 
 
In common with other health boards, Grampian has promoted the re-registration of 
prisoners returning to communities among GP practices. 
 
Also by integrating substance misuse and mental health services more in to NHS 
service it should facilitate improvement in through care. 
 
From a prisoner perspective, the fact that healthcare received in prison is delivered 
by NHS staff should break down perceived barriers upon release as they see ‘NHS 
branded’ community services. 
 
I hope the above is helpful and I look forward to attending and contributing to the 
evidence session next week. 
 
Mark McEwan 
Service Planning Manager, Modernisation Executive Team  
NHS Grampian 
14 November 2012 
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Justice Committee  
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

Transfer of prison healthcare to the NHS 
 

Written submission from Dr Lesley Graham 
 
Whilst on secondment to the Scottish Prison Service (SPS) from 2006 to 2008, I 
conducted a health care needs assessment [1]. The purpose was to describe, as 
comprehensively as possible, the health of prisoners in Scotland, conduct a gap 
analysis of healthcare service provision and make recommendations for addressing 
those gaps. It was also to provide part of the evidence to underpin the submission to 
Scottish Ministers for the transfer of healthcare from the SPS to the National Health 
Service (NHS). At that time in SPS, although there was a bespoke primary care IT 
system (Gpass), it had not been fully implemented across the estate with use instead 
of paper records. This meant that there was not an easy way to capture, analyse and 
report on information on prisoner health. Nor was the full range of enhanced primary 
care captured on that system (for example, enhanced addiction services). 
Additionally there was evidence that there was under-recording in the Gpass system. 
A range of different data sources were therefore required to be drawn from and 
‘triangulated’ to provide an overall picture [1]. 
 
I will describe a brief overview of the health of prisoners, from both the needs 
assessment, from the (limited) range of other routine data sources and from Scottish 
based research studies and reports. Prisoners are predominately young, male and 
from disadvantaged backgrounds. In general, they have a higher burden of ill health 
than the general population, particularly in mental health and addictions. For 
example, 73% were positive for illicit drugs on admission [2], 73% of prisoners had 
an Alcohol Use Disorder with 36% probably alcohol dependent [3], 76% smoke [4], 
4.5% have a severe or enduring mental health problem [5], 19% were Hepatitis C 
positive [6] and there are higher rates of long term conditions [1].  
 
Whilst at SPS I also led on a Chief Scientist Office funded research study on the 
mortality of prisoners in Scotland through linkage of prisoner records from the SPS 
prison administrative system (PR2) with death records. The results are as follows. 
Compared to the general population, the risk of dying (Relative Risk or RR) was 3.3 
times higher in men who had been in prison and 7.5 times higher in women. This 
confirms findings from other international research on prisoner mortality. It is 
possible that this excess mortality risk could be explained by deprivation given that 
many prisoners come from deprived areas. However, after taking that into account, 
the risk of dying was still 2.3 times higher for men and 5.6 higher for women. In other 
words, deprivation accounted for part but not all of the excess mortality risk in both 
men and women showing that there is an additional mortality risk from imprisonment 
distinct from deprivation alone.  
 
Among men the risk of dying from suicide was 3.5 times higher (than the general 
population); for homicide it was 4.4 times higher; it was 4.4 times higher for drug 
related causes and 2.9 times higher for alcohol related causes. The corresponding 
figures for women are 11.4 times higher for suicide; 22.2 times higher for homicide 
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(although numbers are small); 19.0 times higher for drug related causes and 9.3 
times higher for alcohol related causes. There was a higher risk of dying in younger 
age groups. When examining risk of mortality by length of time and number of stays, 
the highest excess mortality for men was seen in those with a short total duration but 
with multiple prison episodes providing evidence that short term, multiple sentences 
are a high risk. A similar but less consistent pattern was seen in women. The risk of 
dying whilst in prison compared to out of prison was also explored. For men, the risk 
of dying in prison was lower than in the general population (RR 0.6) although this 
was of borderline significance. The risk for women of dying in prison was more than 
three times that of the general population although lower than the overall RR of 7.5 
(see above). Mortality rates for both sexes outside of prison were much higher than 
the general population (RR of 6.2 and RR of 13.6 for men and women respectively). 
The greatest number of deaths occurred shortly after release from prison [7]. 
 
In December 2011, following my return to my post as Public Health Lead for Drug 
Misuse and Alcohol Problems at ISD, I was also invited to join a workstream of the 
National Programme Board for Prisoner Healthcare. This met from January 2011 
until the close of the programme prior to transfer in November 2011. The original 
remit was to:  

(1) Design a performance management framework to monitor improved 
outcomes in access to services; health outcomes in a prison setting; a 
reduction in health inequalities and a reduction in re-offending. 
(2) Determine if it is appropriate to undertake an evaluation of the 
performance of the Programme Team to date in relation to, for example, 
effectiveness, value for money. 

 
The group reached agreement that Performance Management for prisoner 
healthcare would be as for the NHS (e.g. HEAT targets, the Quality Measurement 
Framework of the Quality Strategy) but did not reach the objective of agreeing a set 
of monitoring indicators. This was taken forward as a ‘legacy issue’ to the National 
Prisoner Healthcare Network (NPHN) which was established post transfer supported 
by Healthcare Improvement Scotland. It was subsequently agreed that the 
evaluation of the Programme would be outwith the remit of the workstream. 
 
Performance management/health outcome monitoring was identified as a high 
priority for the NPHN workplan and a dedicated workstream was to be set up. I was 
invited to become a member of this which met for the first time in October 2012. A 
proposed set of indicators has already been drawn up and the next step is to identify 
which of these indicators are possible to measure from routine data sources. This 
will include the new bespoke IT system (Vision) for all prison health care centres 
which is hosted by Grampian Health Board. 
 
Additionally, I had been asked to join an informal group led by the Drug Policy Unit in 
Scottish Government and included policy representatives with a particular interest in 
prisoner health such as alcohol policy and mental health. This has met on several 
occasions and has also identified the need for monitoring prisoner health outcome 
indicators. As I understand, there is not an individual policy lead for prison health at 
present. 
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In conclusion, prisoners are a group that have worse health and greater healthcare 
needs than the general population. There is not a routine reporting process to be 
able to monitor their health outcomes at a national level at present. This means that 
it is not possible to easily answer the question whether the health of prisoners has 
improved, stayed the same or has worsened post transfer to the NHS. 
 
Dr Lesley Graham 
Associate Specialist 
Information Services Division  
NHS National Services Scotland 
15 November 2012 
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Justice Committee 
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

Transfer of prison healthcare to the NHS 
 

Written submission from Phoenix Futures Scotland 
 

Phoenix Futures currently provide services in HMPs Aberdeen, Peterhead, the Open 
Estate, Edinburgh, Glenochil, Cornton Vale, Barlinnie and Greenock and HMYOI 
Polmont. Our work is uniquely though not solely practical in focus, and as an 
organisation we have been at the forefront of the Therapeutic Community movement 
for over 40 years.  
 
In 2005 Phoenix won the contract to provide services in all SPS-run prisons in 
Scotland for 7 years. In July of 2012 our contract to deliver services in HMPs Shotts, 
Dumfries and Inverness came to an end with the transfer of services in these prisons 
of the service to the local NHS Board. 
 
We do not provide a service in HMP Kilmarnock or HMP Addiewell. We used to 
provide a service in HMP Low Moss prior to closure for refurbishment but this 
contract was not renewed when HMP Low Moss re-opened 
 
To assume that Prison Addiction Services are best run by the NHS without voluntary 
sector involvement negates the added value of having non-statutory involvement and 
the extensive expertise gained in working with this client group.  
 
The provision of treatment and support to facilitate individual’s recovery journey from 
problematic drug and/or alcohol misuse covers far more than meeting basic 
healthcare needs and goes further than provision of medication.  Phoenix’s work in 
prisons has been a consistently effective illustration of how to work in partnership to 
deliver recovery outcomes for individuals, their family and the wider community.  
 
Treatment and support in the prison setting is not like that in communities. Put simply 
the recovery journey that a person embarks on when they access specialist support 
is a process in which they stop substance misuse being the main focus of their lives, 
engage with and understand how those circumstances came to be, and then build a 
life with several different and meaningful focuses. In a prison setting this journey is 
particularly complicated by the isolation and psychosocial significance of simply 
being in prison, this is an inevitable consequence of detention in the penal system. 
 
One particular advance in recovery care work has been the Outcomes Star-a tool 
now widely used within Phoenix. The star measures a variety of the aspects of a 
person’s life; drug and alcohol use, mental health, money, use of time, etc- and 
allows progress through treatment to be illustrated to the client. This serves to 
provide a clear picture of the progress that has occurred during the course of 
treatment and is especially useful during moments of doubt about the efficacy of 
recovery itself.  
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The partnership approach that Phoenix Futures has developed and refined over 
many years experience ensures that the individual’s needs are met, progress 
achieved and outcomes documented. To assume that partnership working is better 
met by all services being under the management of one organisation is to 
misunderstand the complexity of recovery and the specialist expertise and flexibility 
of voluntary organisations. 
 
There is another aspect, particular to addictions, which has gone unreported as yet 
in this debate. Recovery is a process of many stages often lasting many years. Set 
in business terms the structures which have been proven to do the most for recovery 
are those which demonstrate vertical rather than horizontal integration. This is why 
Phoenix Futures has developed expertise in running services of different types to 
provide as seamless a transition as possible between the phases of recovery.  
 
A delicate balance has to be struck when responding to addiction, especially in 
prisons. Methadone will play an important role in the stabilisation of many cases 
where recovery is sought and its use must always come about as a result of a 
considered, person-centred clinical approach. There is however a danger that the 
methadone prescription can become the intervention, without the provision of both 
individual and peer therapeutic support. Support such as that provided by Phoenix 
Futures Enhanced Addiction Casework Service is proven to be essential for recovery 
to become a reality. 
 
Just last week the parliament moved to renew its commitment to the ‘Road to 
Recovery’ drug strategy which has served Scotland well over the past few years. 
One of the main points arising from last week’s debate regarding the strategy was 
the need to affirm our commitment, on both local and national levels, to a multi-
faceted approach to treatment. Thus far the decision by some NHS Boards to absorb 
an established voluntary sectors service within mainstream NHS Addiction Service 
provision has not resulted in a better more recovery-focused service for individuals. 
 
It is huge concern that one year on from transfer there continues to be uncertainty 
about the future of these well-established services within our prisons. We recognise 
that NHS Boards are keen to improve the transition between prison and the 
community for individuals and improve overall service linkage. However, to assume 
this can be achieved without drawing on our wealth of experience, and to support our 
continued involvement in working with individuals on their recovery journey is to 
misunderstand both the recovery journey and the role different types of organisations 
have to play at different points of that recovery journey. 
 
To give an impression of the scale of our work in prisons, in October of this year we 
conducted 1,082 motivational interviews: one to one sessions with prisoners. In the 
same month we also delivered 53 alcohol group work sessions and 202 National 
Harm Reduction Sessions given to prisoners on entry or exit to inform and educate 
about the risks of particular substance-related behaviours. We referred 254 people to 
in-prison support and 114 cases to TAS services, completed 475 care plan reviews 
and delivered 17 Naloxone sessions. Our average monthly active caseload over the 
last 12 months was 1484, almost 20% of the total prison population as stated by the 
SPS on Friday the 9 November 2012. 
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To put this caseload number in context we look to the prison figures as a whole.  
 

 There were 8,319 prisoners in Scotland on the 9 November this year, and our 
average monthly caseload for the past 12 months has been 1,484. 

 
 The SPS Prisoner survey 2011 reported that 39% of prisoners stated that 

their drug or alcohol use was a problem for them on the outside.  
 

 We can then expect 3,244 people across the total estate to have self-admitted 
problems on entry. The same SPS survey said that 48% of prisoners reported 
being prepared to seek help if it were offered. This would mean that 1,557 
people across the estate could be thought of as being ready for treatment.  

 
 We see 1484 cases on average per month, or 95.3% of expected demand. 

 
 Given that we work in only 62.5% of jails, Phoenix is clearly providing an 

exceptional service, which is working, not only with people who are ready for 
treatment on entry, but also through reputation and outreach is facilitating the 
recovery of prisoners who would not previously have considered entering 
treatment.  

 
We also ran our own survey, Footprints, in some prisons earlier this year. From this 
we learned some striking statistics about our service users in prison; 
 

 43.5% have been in jail 5 times or more 
 

 Almost three quarters report knowing someone who has died due to 
substance misuse 

 
 Just over half say they have never accessed help for their use of alcohol 

and/or drugs before 
 
Phoenix Futures 
14 November 2012 
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Justice Committee 
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

Transfer of prison healthcare to the NHS 
 

Written submission from Willow Services 
 
1. Introduction 
1.1  Willow aims to  

 Reduce offending behaviour 
 Improve health, wellbeing and safety 
 Improve women‟s access to services. 
 

1.2  Willow provides a range of gender specific servicesi to women over the age of 
18 involved in and at risk of offending and resident in Edinburgh or returning to 
Edinburgh from custody. The service is a partnership between NHS Lothian, City of 
Edinburgh Council and SACRO. The women using the service have multiple and 
complex needs, including significant health problems. 
 
1.3  Women attend a group based programme 2 days a week for approx. 9 
months and have a key worker who works with them individually. The team consists 
of a Manager, Social Workers, Support Workers, Nurse, Psychologist, and 
Nutritionist. The programme is designed to develop life skills, learn to cope with the 
effects of trauma and abuse, address offending behaviour, build social capital and 
develop a positive sense of identity. Women are supported to access wider services, 
such as sexual health, addictions, mental health, primary care and social work 
services, depending on their individual needs. 
 
2. What “needs” does the service respond to? 
2.1  Women attending the service have a distinct and complex range of needs 
including: 

 Experiences of abuse and trauma 
 High prevalence of mental ill health and self harm 
 Substance misuse 
 Poverty 
 Motherhood 
 Relationship difficulties 
 Health inequalities. 

 
3. Service Interventions 
3.1  The service works in partnership with a range of agencies and provides: 

 Nursing and psychology assessment and intervention 
 Individual key work support 
 A health improvement programme 
 Group work to address offending behaviour, confidence, relationships and 

positive identity 
 A psycho-educational programme to address trauma and abuse 
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 A wide ranging social capital programme to assist women to develop skills, 
pro-social support networks, hobbies and to support them to undertake 
new interests, visit new places and participate and contribute in their 
communities 

 Employability work to help women move towards personalised gaols that 
may involve volunteering, college courses, training, education or 
employment.  

 
4. Service use, demand and capacity 
 
4.1  Current service use (snapshot at November 2012): 

30 women in assessment phase 
31 women attending the service 
On average 10 referrals per month since January 2012.  

 
4.2  Estimated potential annual service demand: 
65 referrals from Criminal Justice Social Work statutory case load 
30 referrals from prisons  
25 referrals from other sources  
 
4.3  Current service capacity: 
60 women completing the 9-12 month programme per year. 
 
5  Service outcomes 
 
5.1  Outcomes are measured by: 

 Observation and professional assessment  
 Standardised assessments 
 Personalised goals for individual women. 

 
5.2  Through observation and professional assessment, improvements have been 
noted including: 

 Planned use of primary care services by women 
 Changes in diet (reductions in sugar intake, healthier eating, increased 

knowledge of healthy eating) 
 Positive changes in their relationships 
 Positive changes in how they view themselves 
 Improvements in mental health 
 Reduction in frequency and seriousness of offending 
 Participating in pro-social activities, some of benefit to others 
 Increased physical activity 
 Reductions in substance use and stabilisation of substance use. 
 

5.3  Outcomes measured by standardised assessments highlight that of the 
women from September 2010 to December 2011: 
 

 77% of women pre-intervention presented with symptomology consistent 
with Post Traumatic Stress Disorder (PTSD) 

 all women (except 1) had clinical and statistically significant improvements, 
post intervention 

 only 1 woman has remained symptomatic post intervention. 
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5.4  Clinical Outcome on Routine Evaluation (CORE) measures „global distress‟ 
and found that: 
 
All women (except 1) had clinical and statistically significant improvements, post 
intervention in the areas of  

 Wellbeing 
 Problems/symptoms 
 Life functioning. 

 
5.5  Personalised outcomes for women can be reflected in their own views of 
personal achievement and change. The following is a letter from an ex-service user 
sent to staff at Willow. 
 
 “Just thought it would be nice to drop you a wee letter as there is a few things I 
would like to say to yous all. 
 
Carina and Terry you turned my life right round. I am not saying everything is perfect 
but you helped me to get the strength to cope much better than I have in my whole 
life and I don‟t have the words to tell yous how much I am so grateful to you for this. I 
know people will say they will never forget people but I know till the day I take my 
last breath the willow workers will always be with me every day helping me cope 
better with every day life.  
 
Sally, just to let you know I am still making your sheppard‟s pie. My kids love it. They 
ask me to make it every time they come through to visit. Thank you for taking the 
time to teach me these skills. Sarah you gave me so many coping methods that I still 
use today. I could never have got through some of the things I have had to deal with 
in the past few months if it were not for you. 
 
I have started a course with transitions called Flash Beauty. I could never have done 
this if it wasn‟t for Willow. I really hope you keep going helping the women who really 
need it. My biggest thanks is for never ever judging us because that is something we 
all fear. Good luck to yous all in the future”.  
 
Kirsty Pate 
Willow Service Manager 
14 November 2012 
 
                                                 
i
 Evidence for Gender Specific Service Provision 
 
In recent years in Scotland there have been a number of Government reviews, ministerial working 
groups, Committees and task force reports and strategies focusing on the specific needs of women in 
the justice system (Pate, 2010). 
 
Much of this recent work has been influenced by the reports of Baroness Corston (2007) who 
undertook an extensive review of women in the criminal justice system highlighting the need for a 
“distinct, radically different, visibly-led, strategic, proportionate, holistic, woman-centred, integrated 
approach”. 
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The Fawcett Society‟s review of provision for women offenders in the community (Gelsthorpe et al, 
2007) is amongst the research influencing the development of women specific responses across the 
UK.  
 
The health needs of the female offender population were highlighted in the Equally Well task force 
(Scottish Government, 2008) and in Graham‟s review of health care needs of the Scottish prison 
population (Graham, 2007). 
 
In addition, local research published in 2008 (Barry and McIvor, Lothian and Borders CJA) concluded 
provision across Lothian and Borders was “limited in its scope and depth to address the particular 
needs of women offenders” and “inter-agency cooperation did not reflect the specific needs and 
characteristics of women” (p.80).  
 
This led to the development of “A Model and Framework for working with Women Offenders – A multi-
faceted partnership approach” (Pate, 2010). This evidence based model highlighted the need for 
women only, holistic, trauma informed services at one location, addressing mental health, trauma and 
substance use, and underpinned by relational and strengths based approaches. The document also 
details the differing and distinct needs of women, in relation to substance use, mental health, abuse, 
poverty and motherhood and health inequalities. 
 
Willow services developed from this emerging national and international evidence base supporting the 
need for specific service provision for women.  
 
In April 2012 the Independent Commission on Women Offenders describes Willow as an exemplary 
service and recommended similar services are made available across Scotland. 
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Justice Committee 
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

HM Chief Inspector of Prisons for Scotland: annual report 2011-12 
 

Note by the Clerk 
 
Background 
 
1. At its meeting on 11 September, the Committee agreed to invite HM Chief Inspector 
of Prisons for Scotland (HMCIPS) to give evidence on his latest annual report on 20 
November and to comment on any issues raised during the earlier session that day on 
prison healthcare. This paper provides a summary of the main issues arising from the 
annual report. 
 
HMCIPS: responsibilities 
 
2. The role of HMCIPS was created under the Prisons (Scotland) Act 1980. Brigadier 
Hugh Monro was appointed as HMCIPS in June 2009. The Chief Inspector has a number 
of statutory responsibilities, including:  
 

 to inspect individual prison establishments1 throughout Scotland in order to 
examine the treatment of, and the conditions of prisoners; 

 to produce an annual report to the Scottish Ministers, to be laid before the 
Parliament; 

 to inspect legalised police cells2, where prisoners may legally be held for short 
periods while awaiting trial or immediately after conviction, and 

 to inspect the treatment and conditions of prisoners under escort. 
 
HMCIPS: annual report 2011-12  
 
3. The Chief Inspector‟s annual report 2011-12 was published on 25 September 2012 
and focuses on the main issues arising from his formal inspections of Barlinnie, 
Kilmarnock, Glenochil and Cornton Vale and informal visits to all prisons. The report also 
refers to inspections of all legalised police cells in Scotland, cells in sheriff courts and 
prisoner escort arrangements. The report highlights three key priorities arising from all of 
its inspections during 2011-12: 
 

 to seek to improve the treatment and conditions for female offenders. (He does 
however note that improvements are being made and he is “optimistic that the 
Commission on Women Offenders‟ recommendations will bring about a 
strategic change in the way female offenders are managed”.3) 

 to facilitate the introduction of prisoner visitor centres. (He notes that progress 
on this issue is slow, but he seems encouraged by the new visitor centre at 
Barlinnie and another being proposed at Addiewell.) 

 to seek improved prisoner access to purposeful activity. (He is less optimistic 
about improvements being made in this area “as the figures are bleak”. He 

                                            
1 There are currently 16 prison establishments in Scotland. 
2 There are currently nine police stations in Scotland where police cells have been legalised. Prisoners – as 
opposed to those taken into police custody – can be detained in these cells for up to 30 days. The cells are 
in police stations which are not near to prisons, where prisoners would otherwise be held. Currently there 
are legalised cells in Hawick, Kirkwall, Lochmaddy, Stornoway, Thurso, Campbeltown, Dunoon and Oban. 
3 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 12. 
Available at: http://www.scotland.gov.uk/Publications/2012/09/9327/0 [Accessed 15 November 2012]. 

http://www.scotland.gov.uk/Publications/2012/09/9327/0
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argues that improved timetabling could increase prisoners‟ access to purposeful 
activities, noting that the computerised prisoner management system used at 
Addiewell could be used to improve access to activities in other prisons.4) 

 
4. A number of other issues explored in the report are summarised below. 

Overcrowding 
5. The report highlights 2011-12 as a period which was “marked by overcrowding in 
prisons”.5 The prison population reached a record 8,461 in March 2012, an increase of 
469 on the previous March figures.6  

6. In the Committee‟s report to the Finance Committee on the Spending Review 2011 
and Draft Budget 2012-13, the Committee noted that overcrowding was projected to 
continue in the long-term, yet there did not appear to be a clear strategy for tackling the 
problem. 

Remand 
7. The Chief Inspector notes the increase in the number of prisoners on remand in 
recent years as a cause for concern. (In 1997, the total number of prisoners on remand 
was 15 per cent of the total prison population. By 2011/12, the female remand population 
was 23 per cent and the figure for male prisoners was 19 per cent.7) The Chief 
Inspector‟s concerns include that: (a) a significant percentage of untried prisoners are 
subsequently not given a custodial sentence8, yet prisoners could lose their jobs and/or 
homes as a result of being on remand and consequently may be more likely to 
offend/reoffend9; and (b) remand prisoners have the “poorest access to purposeful 
activity in prisons”, with limited family visits and exercise, and are a lower priority for 
access to education, vocational training and work10.  

8. During last year‟s budget scrutiny, the Chief Inspector told the Committee that the 
provision of purposeful activity should be extended to remand prisoners. In response, the 
Cabinet Secretary for Justice said that work to engage remand prisoners in purposeful 
activity is “hampered by the need to separate them from convicted prisoners, by 
overcrowding, and by there being no legal requirement for them to work”.11 

Young offenders and the prevention agenda 
9. Brigadier Monro notes from focus groups that almost all prisoners at Polmont were 
excluded from school. He highlights two successful projects which he visited in 2011/12, 
“where the growing up process can be improved and risks of offending reduced”.12 

10. The first, an Inclusion Unit at Dunfermline High School staffed by Apex Scotland13, 
aims to include rather than exclude children. School exclusions have reduced by 75 per 

                                            
4 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 12. 
5 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 3. 
6 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 3. 
7 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 3. 
8 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12 includes the following 
reference: “According to Scottish Government data linkage research and analysis of prisons data, about 
half of remand cases resulted in a custodial sentence. This figure is an estimate since remand prisoners 
may be released on bail at several points in the judicial process.” 
9 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 3. 
10 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 3. 
11 Scottish Parliament Justice Committee. (2011). Report to the Finance Committee on the Spending 

Review 2011 and Draft Budget 2012-13, page 184 of Finance Committee report. Available at: 
http://scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-11-03-vol2.pdf [Accessed 15 November 
2012]. 
12 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 1. 

http://scottish.parliament.uk/S4_FinanceCommittee/Reports/fir-11-03-vol2.pdf
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cent as a result and the Chief Inspector notes that there is “real hope” among young 
people at the school that they will be able to go to college and get a job.14 The project is 
being expanded to two other schools in Fife. 

11. The second, Spartans Community Football Academy in Edinburgh, began in 
December 2008 and aims “to help develop people of all ages in sporting, social and life 
skills”. It does this by “encouraging young people to agree to rules and boundaries, by 
using football coaches as life coaches and mentors”.15 The Chief Inspector notes that 
many young people involved in the project have turned around their offending behaviour 
and are now in employment. 

12. The Committee is due to hold a roundtable evidence session on the connection 
between school exclusion and offending on 11 December. 

Family access 
13. The Chief Inspector repeated a call he made in previous reports that each prison 
should have a prisoner visitor centre to provide support and advice for prisoner‟s families 
on arrival for a visit and on leaving the prison. He highlights visitor centres at Edinburgh, 
Kilmarnock and Perth prisons as examples of good practice. However, he goes on to 
argue that “unfortunately, the Scottish Prison Service has not been proactive in terms of 
the provision of further centres” and that visitor centres are most needed at Cornton Vale, 
Glenochil, Shotts and Polmont.16 

Preparation for release 
14. Brigadier Monro states that throughcare for prisoners released back into 
communities needs to improve. He suggests that residential officers should, in line with 
the Scottish Prison Service job description for that role17, be properly trained as personal 
officers, so they can “mentor prisoners to engage in preparation for release, including 
integrated case management and prison progression processes”.18 He recommends that 
the SPS urgently reviews the personal officer scheme and takes action to improve it. 

15. The Committee has previously expressed concern regarding the level of 
throughcare for prisoners, especially for those serving short-term sentences. 

Video conferencing 
16. The Chief Inspector states that he has been calling for “greater use of TV link 
technology for pre-trial hearing” since his first inspection in 2009. He suggests that, while 
progress is on-going, “the SPS should look at ways to expand the technology to include 
the facilitation of visits between prisoners and their legal agents and, where visits are 
difficult due to distance or illness, with their families and friends”.19 

17. During budget scrutiny, the Committee expressed concern regarding the limited use 
of video-conferencing facilities in the criminal justice system. 

                                                                                                                                               
13 Apex Scotland helps ex-offenders and young people at risk to realise their potential through employment, 
with the aid of training and seminars. 
14 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 2. 
15 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 2. 
16 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 9. 
17 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 11 includes the 
following reference: “According to the SPS job description for a residential officer dated 1 September 2011, 
one of the major tasks of residential officers is to undertake the duties of personal officer, „ensuring positive 
engagement with allocated prisoners and accurate maintenance of records‟. These duties include prisoner 
liaison, supporting prisoners at ICM case conferences and liaising with the prisoner prior to release.” 
18 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 11. 
19 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 12. 
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Healthcare 
18. Brigadier Monro outlines that, since the NHS assumed responsibility for the 
provision of healthcare in November 2011, he has used a professional healthcare 
inspector from Healthcare Improvement Scotland to assist in the inspection of healthcare 
in prisons.20 

19. Included in the report is a summary of inspections of individual prisons carried out in 
2011/12. A number of issues were highlighted in relation to healthcare, which may relate 
to the roundtable evidence session on prison healthcare to be held earlier at the meeting 
on 20 November. 

20. A summary of the Dumfries inspection, which took place in April 2011, highlights 
that “healthcare services were operating under the difficult conditions of providing all 
clinical services from one single room due to an upgrading and refurbishment of the 
health centre”. It further notes that during the period 2011/12 staff shortages were 
restricting the delivery of healthcare services; prisoners did not have access to a mental 
health nurse; and waiting times for dental treatment exceeded those in the community. 
However, he concludes that the remaining healthcare provision is comparable with that in 
the community and is responsive to prisoners‟ needs.21 

21. The report highlights that the primary healthcare service in Barlinnie is equivalent to 
that in the community; an “excellent” day centre has been created for prisoners with high 
dependency needs; and a comprehensive addictions service is being delivered. 
However, the health centre is not fit for purpose.22 

22. The Kilmarnock inspection highlighted that, although a doctor‟s clinic takes place six 
days a week, appointments are often cancelled at short notice with no reason given.23 

23. At Cornton Vale, improvements have been made in healthcare generally, including 
provision for prisoners with mental health problems. The Chief Inspector however notes 
that, for some women with complex mental health needs, being located at more 
appropriate facilities is preferable.24 

Legalised police cells 
24. The Chief Inspector recommends that the legalised police cells in Lochmaddy, 
Thurso, Campbeltown, Dunoon and Oban be discontinued.25 

Prisoners under escort inspection, October 2010-March 2012 
25. The report outlines that an inspection of the 58 sheriff and justice of the peace 
courts and the treatment of prisoners under escort between court and prison took place 
during October 2010 – March 2012. This report is generally positive however it does 
recommend that the Scottish Prison Service and Scottish Court Service work together to 
introduce video conferencing links to courts, as soon as possible, with Cornton Vale a 
particular priority.26 

 

                                            
20 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 5. 
21 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 13. 
22 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, pages 14-15. 
23 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 16. 
24 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 18. 
25 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 19. 
26 HM Chief Inspector of Prisons for Scotland. (2012). Annual Report 2011-12, page 19. 
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1. The purpose of the instrument is to amend the Criminal Legal Aid (Scotland) 
Fees Regulations 1989 to make new provision about the fees payable to senior and 
junior counsel for criminal legal aid work, and conditions on payment. More details 
on the purpose of the instrument can be found in the policy note (see Annexe B). 
 
2. An electronic copy of the instrument can be found at: 
 
 http://www.legislation.gov.uk/ssi/2012/276/contents/made 
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3. The instrument was laid on 19 October 2012 and the Justice Committee has 
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4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
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Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
Annexe A 
 

Extract from the Subordinate Legislation Committee’s 49th Report, 2012 
 

Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2012 
(SSI 2012/276) (Justice Committee) 

 
1. These Regulations amend the Criminal Legal Aid (Scotland) Fees Regulations 
1989, to make new provision about the fees payable to senior and junior counsel for 
criminal legal aid work, and conditions of payment.  

2. The Regulations are subject to the negative procedure, and come into force on 
3 December 2012. They apply only to fees for work done and outlays incurred on or 
after 3 December. 

3. In considering the instrument, the Committee asked the Scottish Government 
for clarification in regard to regulation 12. The correspondence is reproduced in the 
Appendix. 

4. The Scottish Government‟s response acknowledges that there is a drafting 
error in regulation 12. It has undertaken to bring forward an amending instrument as 
soon as possible, to correct the error. Regulation 12 inserts a new regulation 3A into 
the principal 1989 Regulations. This provides for the fee levels payable to counsel in 
relation to proceedings in the sheriff court, where a case is not subsequently 
transferred for proceedings at the High Court of Justiciary.  

5. Those fee levels (set out in a Table of Fees) relate to proceedings for various 
serious offences, which are listed in the new regulation 3A. Paragraph (g) of the 
regulation refers to “an offence under section 1 of the 1998 Act (causing death by 
dangerous driving).” This is a patent error, as it was intended to refer to section 1 of 
the Road Traffic Act 1988. 

6. The Committee draws the Regulations to the attention of the Parliament 
on the general reporting ground. There is a drafting error in regulation 12, 
where it inserts regulation 3A(g) of the Criminal Legal Aid (Scotland) (Fees) 
Regulations 1989. Regulation 3A(g) refers to an offence under section 1 of “the 
1998 Act” (causing death by dangerous driving), when it is intended to refer to 
the Road Traffic Act 1988.  

7. The Committee welcomes the fact that the Scottish Government has 
undertaken to bring forward an amending instrument as soon as possible to 
correct this error.      



J/S4/12/33/7 
 

3 

Appendix 
 

Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2012 
(SSI 2012/276) 

 
On 26 October 2012, the Scottish Government was asked: 
 
In regulation 12, where it inserts regulation 3A(g) of the principal Regulations,  the 
reference to “the 1998 Act” (referring to section 1 of the Road Traffic Act (causing 
death by dangerous driving)) is an error and should refer to the 1988 Act? If you 
agree, would you propose to correct this by an amendment?    
 
The Scottish Government responded as follows: 
 
We thank the Subordinate Legislation Committee for spotting this error in the 
Regulations.  We will bring forward a brief amending set of Regulations as soon as 
possible to correct this error. 
 
Annexe B 

Policy Note 
 

Criminal Legal Aid (Scotland) (Fees) Amendment Regulations 2012 
SSI 2012/276 

 
1. The above instrument was made by Scottish Ministers in exercise of the 
powers conferred by sections 33(2)(a) and (3) and 36(1) of the Legal Aid (Scotland) 
Act 1986. The instrument is subject to negative procedure.  
 
Policy objectives  
 
2. In 2005 and 2007, as part of Ministers‟ recommendations to modernise the 
legal aid system, significant changes were made to the payment arrangements in 
respect of Counsel‟s fees in criminal first instance proceedings, set out in the 
Criminal Legal Aid (Scotland) (Fees) Regulations 1989 (SI 1989/1491), (“the 
principal Regulations”). The core principles of modernisation were fair reward for 
work done; the introduction of quality assurance; and value for money in the use of 
taxpayer‟s money.  
 
3. The new system was a much more detailed and sophisticated tables of fees, 
set out in the schedule to the principal Regulations. The revised payment 
arrangements introduced a number of graduated fees which varied depending on the 
status of Counsel, court in which the proceedings take place and the most serious 
offence specific to the client and prescribed clear rules for determining when and 
how various work activities could be paid. It was agreed that the fee system in the 
Principal Regulations would be reviewed at regular intervals.  
 
4. Since the introduction of the new system the Scottish Legal Aid Board (“the 
Board”) has been closely monitoring the new payment arrangements. In the main, 
the tables of fees in the principal Regulations operate very well. Counsels‟ fees are 
being paid quicker than ever before. However, the Board has identified a number of 
areas where refinements could be made to better control certain aspects and further 
improve the flexibility of the system.  

http://www.legislation.gov.uk/uksi/1989/1491/contents/made
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5. A review of the first instance fees began with a number of productive 
meetings held by the Board with representatives from the Faculty of Advocates (“the 
Faculty”) and with the solicitor advocate branch of the Law Society of Scotland (“the 
Society”). The Board also sought the views of the courts on areas where legal aid 
fees appear to influence court procedure/activity, changes to the fee structure which 
could assist in the early resolution of cases and details of any difficulties within the 
justice system which could be due to the way Counsel are paid. As a result of these 
meetings agreement was reached across a broad range of areas for further 
improvements to the system. 
 
6. The outcome of the UK Government‟s Comprehensive Spending Review in 
2010, and the subsequent drop in Scotland‟s overall budget, also formed a 
significant backdrop to the review. This settlement was extremely challenging for all 
areas of government expenditure. In the area of legal aid the overall budget, 
including the Board‟s administration costs, will reduce from £154.1m in 2011-12 to 
£142.8 in 2014-15. This follows the reductions in legal aid spending already made in 
2010-11. 
 
7. Proposed reforms of legal aid, including this review, were set out in the 
Scottish Government paper, published on 5 October 2011, “A Sustainable Future for 
Legal Aid”.1  
 
8. The policy intention behind these Regulations is to: 
 

 deliver full year legal aid savings of £500,000; 
 update the tables of fees and notes on the operation as a result of wider 

justice system changes; 
 provide fair reward for work done, responding to some requests from the 

Faculty and Society as part of the review process; 
 take the opportunity to improve the operation of the system where that is 

possible within the current spending constraints. 
 
9. The changes in the Regulations which are listed below give effect to this 
policy. 
 
Definition of commercial and retail premises 
 
10. The case category of assault and robbery varies in the principal Regulations 
at present, depending on whether the premises are considered to be commercial or 
retail. There is no definition at present of the premises which are deemed to be 
commercial, which leads to confusion. Regulation 4 as a result includes a definition 
of commercial premises so that it is beyond doubt which fee is payable in each case. 
All premises, other than those listed, are “retail” premises. 
 
Case categories 
 
11. Counsel‟s fees are currently paid on a graduated fee system and vary 
depending on a number of criteria including the category of offence.  Where an 
offence is not categorised in the table of fees in the principal Regulations the Board 

                                            
1 This paper can be found at: http://www.scotland.gov.uk/Publications/2011/10/04161029/0 
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(or the Auditor of the Court in the event of a dispute) must allow such fees as appear 
appropriate to provide reasonable remuneration for the work, having regard to all the 
circumstances of the case including the general levels of fees in the table of fees.  
This procedure for non-categorised offences causes uncertainty because the fee 
payable is not immediately apparent.   Regulation 5, as a result, categorises a 
number of additional offences in order to make the lists of categorised offences in 
the tables of fees more comprehensive.  Amendments to the principal Regulations 
also reflect wider legislative changes, for example the Sexual Offences (Scotland) 
Act 2009, in order to ensure that particular offences sit within the appropriate 
category. 
 
Preliminary hearing fee 
 
12. The preliminary hearing fee is an inclusive fee which covers attendance by 
Counsel at the hearing and any managed meeting or equivalent communication with 
the Crown by whatever means, any note on the line of evidence and continued or 
adjourned hearings. A higher fee is currently payable for continued preliminary 
hearing diets which involve the arguing of substantive issues. To improve efficiency, 
regulation 6 clarifies that the preliminary hearing fee covers all managed meeting(s) 
and also includes any necessary discussions with the Procurator Fiscal rather than 
simply the Crown. 
 
Necessary notes 
 
13. Currently, a fee is prescribed in the tables of fees in the principal Regulations 
for a necessary note (covering, for example, notes to solicitors including on lines of 
evidence). Regulation 6 specifies that a fee payable for only one note in any case 
unless Counsel can demonstrate on cause shown that there are exceptional 
circumstances, and then no more than fees for two such notes. 
 
Multiple preliminary hearings 
 
14. Cases which involve multiple indictments are dealt with under a single grant of 
legal aid. This will often result in a separate preliminary hearing being fixed by the 
court for further indictments. Regulation 6 ensures that, where a further preliminary 
hearing arises from a fresh indictment, a new range of fees are to apply. In cases 
where the fresh indictment arises from charges being split, a half fee should be 
payable. In circumstances where the indictment is deserted and subsequently re-
raised, two thirds of the fee should be payable. 
 
Defence statements 
 
15. Under section 70A of the 1995 a defence statement must be provided in 
certain circumstances in solemn proceedings and under section 125 of the Criminal 
Justice and Licensing (Scotland) Act 2010 a defence statement may be provided in 
certain circumstances in summary proceedings.  There is at present no prescribed 
fees for the statements. Regulation 6 provides for a fee in each of the relevant tables 
of fees. 
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Revisal of documents 
 
16 Only a very limited number of written documents attract a separate fee under 
the tables of fees in the principal Regulations. Where a separate fee is prescribed, it 
is payable only once and includes any revisal between Counsel acting for the same 
accused (e.g. Senior and Junior). In order to increase the equity of the fees payable, 
regulation 6 provides that where a joint necessary note or a written document for 
which a fee is payable is subsequently revised, the fee for drafting should be split 
equally between the respective Counsel involved in the drafting and revisal of the 
document. This is a cost neutral measure but will improve the operation of the overall 
system of payment of Counsel at first instance. 
 
Preparation 
 
17.  Currently, a fee for preparation in a case is allowed where certain criteria are 
met. Preparation is paid on the basis of the "documentation" in the case, which 
includes Crown statements, precognitions, productions and labels. Regulation 7 
makes some alterations to the current arrangements for payment in order both to 
deliver savings and to make improvements. Regulation 7 also clarifies what fees are 
payable for preparation in some circumstances where more that one Counsel are 
involved. 
 
Abortive consultations 
 
18. Counsel may on occasion attend for a consultation with a client which does 
not proceed through no fault of Counsel (e.g. the client fails to attend or is not 
available as a result of a prison lockdown). The Board has had the practice of paying 
Counsel for travel to the consultation in this case, but there is currently no prescribed 
fee is payable. Regulation 8 provides for a fee in the relevant tables of fees. 
 
Multiple consultations in the same cases and on the same day, and the 
definition of a consultation 
19. It is a relatively common feature that Counsel will elect to charge for multiple 
consultations on the same day. Regulation 8 limits the number of fees payable to 
one per day where the consultations were with the same counsel and the accused, 
Crown Counsel or the Procurator Fiscal or an expert.  In addition in regulation 4, the 
definition of “consultation” is clarified to include conference calls. 
 
Exceptional consultations 
 
20. Currently, no work can be charged for where it is done for the same case on 
the same day in which payment for a court day is claimed. In longer running, novel or 
more complex cases which involve a higher than average number of expert 
witnesses it is sometimes necessary for Counsel to consult on the same day as a 
court day outwith what would normally be considered “working hours”. Regulation 8 
details when a consultation fee is payable in those circumstances.  
 
Criminal Procedure (Scotland) Act 1995: section 76 hearings where 
proceedings were initially deserted 
21. Where an accused makes an informed early plea at a hearing under section 
76 of the Criminal Procedure (Scotland) Act an enhanced fee is payable to Counsel 
as an incentive. The enhanced fee is an all-encompassing fee which includes any 
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previous pre-sentencing hearings in those proceedings. Where initial proceedings 
have been deserted and re-raised only one enhanced fee is currently chargeable 
under the principal Regulations.  
 
22. In recognition that this fee is meant to incentivise and reward an early plea, 
regulation 9 provides that, where initial proceedings have been deserted, 
subsequently re-raised and ultimately disposed of by way of a section 76 hearing, 
additional fees may be payable for any hearings which took place during the initial 
proceedings. 
 
Adjourned diets 
 
23. Currently under the principal Regulations, where a fee is claimed in respect of 
an adjourned preliminary hearing, information has to be provided by or on behalf of 
Counsel as to the reason for the adjournment.  No fee is allowed by the Board or the 
Auditor where satisfied that an adjournment was caused because the defence was 
not prepared to proceed, or where the preliminary hearing could have been altered in 
advance.  Regulation 10 extends this principle to cover all court hearings, including, 
where appropriate, trial diets. This puts beyond doubt that when hearings are 
adjourned because of a fault of the defence, no fee should be payable. 
 
Trial where accused person’s plea of guilty is accepted 
 
24. In a case involving multiple accused it is not uncommon for a plea of guilty to 
be accepted at an earlier diet for one or more of the accused, with the case 
proceeding to trial for the remaining accused. Counsel for the accused who have 
already pled will sometimes require to sit in on the remainder of the trial proceedings. 
Regulation 10 provides that these diets should not be treated as “trial” diets for the 
purposes of the principal Regulations as Counsel‟s role is more akin to that of a 
“watching brief”. Instead, regulation 10 prescribes a trial fee is not payable for 
Counsel but a fee equivalent to the miscellaneous hearing rate for each table may be 
payable on a cause shown. 
 
Judicial examinations 
 
25. There is currently in the principal Regulations no prescribed fee for Counsel 
attending a judicial examination.  The need for Counsel to attend such a diet is very 
unusual. In practice, however, where Counsel has attended such a diet they have 
sought to charge the diet as if it were akin to a trial diet.  The Board in response has 
restricted the fee paid to the miscellaneous hearing rate. In order to provide 
clarification, regulation 10 prescribes a fee for counsel attending a judicial 
examination which is equivalent to the miscellaneous hearing rate for each table. 
 
Commission to take evidence 
 
26. The tables of fees in the principal Regulations prescribe fees for a number of 
court diets where evidence is led to be payable at the equivalent of the relevant trial 
rate. This reflects the practice of the Board and the Auditor of Court who treat 
evidential hearings as akin to trial diets. Regulation 10 puts this practice beyond 
doubt by prescribing fees for a commission on evidence at the rate equivalent to the 
relevant trial rate. 
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Reduced trial rate where trial exceeds a specific number of days 
 
27. Currently, in criminal cases counsel are paid a fixed daily trial rate regardless 
of the duration of the trial. Regulation 10 makes provision which broadly reflects 
arrangements which have been introduced for Counsel in civil cases. Where the trial 
(or any other hearing for which a fee is payable at the trial rate) exceeds 30 days in 
total, the daily fee payable is discounted by 10% for every day in excess of 30 days. 
 
Multiple court days being claimed by counsel 
 
28. Counsel is currently paid daily trial rate for an attendance at court regardless 
of the duration of the trial (or equivalent hearing) or the number of hearings that 
Counsel attends on the same day. Regulation 10 provides that where Counsel 
attends more than one trial (or any equivalent hearing) on the same day, the fees 
payable are 100% (of the relevant trial fee) for the first trial and  50% (of the relevant 
trial fee) for any other trials or equivalent hearings attended. 
 
Prescribe lower fee for drug treatment and testing order review 
 
29. Fees for drug treatment and test order diets are currently payable at the 
miscellaneous hearing rate under the tables of fees in the principal Regulations. 
Regulation 10 provides that fees for these diets, which can be short and routine, are 
to be payable at rates lower that the relevant miscellaneous hearings rate. 
 
Cases which are not subsequently indicted in the High Court 
 
30. From time to time the Crown will drop proceedings which would have been 
marked and indicted as High Court proceedings at the petition stage.  When these 
cases concluded they will have been dealt with exclusively in the sheriff court. At 
present under the principal Regulations Counsel can only be paid for these cases at 
the rates prescribed for sheriff court proceedings.  
 
31. In line with changes already made for solicitors in solemn criminal cases, 
regulation 12 provides that in cases concerning a number of specified offences fees 
for Counsel may be payable as if the relevant table of fees for High Court cases 
applied. This is not a savings measure but the Scottish Government is content to 
proceed with this, at the request of the Faculty, as part of the overall package. 
 
Fees for one Counsel only 
 
32. Currently, in cases where sanction has been authorised for the employment of 
Senior and Junior Counsel fees may be sought for the attendance of both counsel 
even at diets which do not appear to merit attendance by both counsel. Regulation 
13 prescribes a list of court hearings where fees for attendance of only one counsel 
are payable. 
 
Travel 
 
33. Regulation 14 restricts the fees paid to Counsel for travel, against a 
background of restrictions having already been imposed in 2011 on fees paid to 
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solicitors for travel.2  The amendments to the principal Regulations by regulation 14 
ensure that the supplementary fee for travel is chargeable only where the travel 
involves a round trip exceeding 60 miles in each direction.  
 
34. In addition, the fee will not be chargeable for travel to a number of specified 
courts in Scotland‟s „central belt‟ for the purposes of a trial or any other hearing.  
Counsel are generally expected to be available within this area which is, in effect, 
their place of daily business. If counsel happens to live in Aberdeen or Stranraer, for 
example, and wishes to do this work, then no supplementary fee will be payable for 
doing so. That counsel will still be able to claim such fees for travel to courts not 
listed in the regulation. 
 
35. Regulation 14 also makes clear that the supplementary fee is not to be 
payable when counsel travels to any of the listed courts for the purposes of a trial or 
any other hearing and also attends to business relating to any case on the same day 
– unless the Board is satisfied that the trip relating to business is separate and 
additional to the trip relating to the court. 
 
36. Regulation 14 applies not to just first instance cases but to work undertaken in 
relation to appeals also. It is felt appropriate to make the changes in respect of 
appeals also at this time and the Board and Faculty have agreed to this change 
being advanced in these Regulations. 
 
Consultation  
 
37. The current review of the fees began with a number of productive meetings 
held by the Board with representatives from the Faculty and with the solicitor 
advocate branch of the Society. Tripartite meetings then took place between the 
Scottish Government, the Board and the Faculty and the Society. A face to face 
tripartite meeting with the Faculty took place on 18 January 2012 and with the 
Society on 21 February 2012. Thirty proposed changes were initially discussed.  
Following detailed negotiations and exchanges many of the original proposals have 
been modified and 7 were dropped entirely. Many of the proposals were made at the 
request of the profession and as a result these regulations introduce for the first time 
new fees for abortive consultations, mandatory defence statements and exceptional 
consultations. In response to comments from the profession, a number of changes 
were made to the proposals including on travel. The Faculty and Society have both 
been consulted on the final policy proposals which are given effect to in these 
Regulations.  
  
Financial effects  
  
38. A Business and Regulatory Impact Assessment (BRIA) has been completed 
and is available at http://www.legislation.gov.uk/ssi/2012/276/impacts 
 
39. The overall impact of this policy on business will be to produce a reduction in 
the fees paid to counsel and to solicitor advocates for criminal work. However, 
several of the changes made in the Regulations will deliver improvements and 
clarifications for the profession and in some cases provide for new fees in certain 
circumstances. It is estimated that these Regulations overall will deliver full year 
                                            
2 The Legal Aid and Advice and Assistance (Solicitors‟ Travel Fees) (Scotland) Regulations 2011 
were introduced on 28 February 2011. 

http://www.legislation.gov.uk/ssi/2012/276/impacts
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savings of £500,000. The full effect of the savings will be realised by 2015-16. In 
2013-14 savings are likely to be £400,000 and in 2014-15 the savings are likely to be 
£450,0000.  
 
40. Given the continued pressure on legal aid expenditure, the Government will 
work with the Board to closely monitor the delivery of the savings expected to arise 
as a result of these Regulations. It may be necessary to reopen the current review of 
these fees either if the expected savings are not delivered or if further savings are 
required above and beyond those already outlined to the profession. 
 
Scottish Government 
Justice Directorate 
October 2012 
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Justice Committee  
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 
REPORT ON EU JUSTICE AND HOME AFFAIRS MINISTERIAL COUNCIL 
MEETING, LUXEMBOURG , 25 AND 26 OCTOBER 2012 
 
Main outcomes of the Council 
 
Home Affairs Ministers: 
 

 held an orientation debate on the proposed EU Civil Protection Mechanism, 
which aims to replace and update current legislation in this field 

 heard a Presidency state of play report on progress with the various 
legislative proposals which together are known as the Common European 
Asylum System 

 adopted Council Conclusions on the protection of soft targets from 
terrorist attacks, which encourage co-operation in this matter, and in doing 
so recalled the July attack in Bulgaria 

 noted a Commission presentation on illicit trafficking of firearms, during 
which the Commission committed to produce a Communication in early 2013 

 discussed the Presidency implementation report of the 2011 Council 
Conclusions on enhancing the links between external and internal aspects 
of counter terrorism  

 
Justice Ministers: 
 

 discussed a Presidency paper on the proposed scope of powers of extended 
confiscation to be provided for in the new Directive on freezing and 
confiscation of the proceeds of crime  

 noted a presentation from Commissioner Reding on the new Commission 
initiative for a Directive on the protection of the EU’s financial interests by 
criminal law, and held an initial discussion on it 

 heard a state of play report from the Presidency on the negotiations on the 
proposed new Data Protection Regulation, which aims to update and 
replace the 1995 EU Data Protection Directive 

 discussed a Presidency paper on whether ‘ne bis in idem’ should be regulated 
at EU level in the proposed Directive on the use of criminal sanctions to 
deter insider trading  

 noted the Presidency report on the follow up to the mutual evaluation of 
Member State provision on financial crime and investigations 

 received a presentation from the European Monitoring Centre for Drugs and 
Drug Addiction (EMCDDA) on the current state of the drug problem in 
Europe. 
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The Mixed Committee (EU plus Norway, Iceland, Liechtenstein and 
Switzerland): 
 

 undertook its usual review the state of play on the implementation of the 
Schengen Information System (SIS II) 

 
The United Kingdom was represented at the interior day by the Home Secretary, 
Teresa May and on the justice day by the Secretary of State for Justice, Chris 
Grayling.  The Lord Advocate, Frank Mulholland QC, represented the Scottish 
Government on the justice day. 
 
Items of further interest are elaborated below. 
 
EU Civil Protection Mechanism 
The proposal, tabled by the Commission in December 2011, will replace current 
legislation in this field - Council Decisions on a Civil Protection Financial Instrument 
(March 2007) and establishing a Community Civil Protection Mechanism (November 
2007).  The stated aim is to improve the effectiveness and cost-efficiency of systems 
preventing, preparing for and responding to natural and man-made disasters of all 
kinds within and outside the Union.  While there was agreement on the Presidency’s 
proposals on risk management, there was not however consensus across the board 
on the other items brought to the table, including on pooling of assets, addressing 
capacity gaps and financing arrangements.  These matters were returned to the 
working group for further examination. 
 
Internal/external terrorism links 
Following a Presidency presentation to the Council the Commission European 
External Action Service (EEAS) noted that most significant threats within the EU also 
have links outside.  The EU Counter Terrorism Co-ordinator thought that more could 
be done to make links with EU funding instruments, such as development aid.  The 
Council agreed to review progress on CT measures regularly. 
 
Illicit trafficking of firearms 
The Commission’s presentation highlighted what were thought to be issues with 
firearms originating in particular from the West Balkans and links with organised 
crime.  Further work would be undertaken and the Commission committed to 
produce a Communication on this matter in early 2013. 
   
Directive on freezing and confiscation of the proceeds of crime  
The Council noted the state of play on the draft Directive on the freezing and 
confiscation of proceeds of crime in the EU, which aims to make it easier for national 
authorities to confiscate and recover the profits that criminals make from cross 
border and organised crime.  The meeting also discussed the particular issue of the 
most suitable definition of extended confiscation, where guidance to inform further 
work was sought.  Various approaches were considered, but Ministers concluded 
that dual consideration of economic benefit and serious crimes would be the best 
way to proceed.  The Presidency hopes to get agreement by the end of the year on a 
Council text to take into negotiations with the European Parliament.  The UK is 
currently not opted into this dossier due to concerns about the interaction with the 
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domestic proceeds of crime regime, but will consider doing so post adoption.  The 
Scottish Government supports this position. 
 
Directive on the protection of the EU’s financial interests by criminal law  
The Commission presented its proposal for a Directive on the fight against fraud to 
the Union’s financial interests by means of criminal law.  The stated aim is to deter 
fraud, improve the prosecution and sanctioning of crimes against the EU budget, and 
facilitate the recovery of misused EU funds, thereby increasing the protection of EU 
taxpayers’ money.  While most Member States supported the aims of this initiative 
concern was however expressed that the legal base was incorrect,  about the 
introduction of minimum penalties, and the level of those penalties.  Although this 
dossier is reserved, there is however a Scottish interest in respect of the potential 
general impact on sentencing policy.  
 
Directive on the use of criminal sanctions to deter insider trading 
With regard to this (reserved) proposal, Scottish interest is also in respect of 
potential impact on general sentencing policy and any other matters which may have 
read across to criminal law and procedure.  This measure is of broader interest as 
the first proposal to be brought forward under Article 83(2) TFEU, which in particular 
facilitates the use of criminal law measures where it is thought that these are 
essential to ensure effective implementation of Union policy in non JHA matters.  
Measures adopted in this Directive may therefore be influential in respect of any 
other future measures adopted using this provision.  On this occasion the Council 
discussed whether ‘double jeopardy’ in these matters should be regulated at EU or 
domestic level, with Ministers concluding that the latter would be more appropriate. 
 
Annual Report on the state of the drug problem in Europe 
The Director of the EMCDDA gave a presentation on the Centre’s annual report, 
from which a varied picture emerged.  While it was thought that there was progress 
in respect of the work of law enforcement, health services and rehabilitation, on the 
other hand the number of synthetic drugs was increasing, with more discovered so 
far in 2012 than for the whole of 2011. 
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Justice Committee  
 

33rd Meeting, 2012 (Session 4), Tuesday 20 November 2012 
 

Transfer of prison healthcare to the NHS 
 

Written submission from HMP Barlinnie 
 
I am the Health Care Manager at HMP Barlinnie. In my role I am responsible for the 
overall management of around 70 staff and associated services. I probably bring 
operational experience of prison health care delivery to the panel appearing in front 
of the Justice Committee. 
 
I manage primary care services that include general practitioner, dental, optician and 
podiatry provision. In addition, my team are responsible for the safe assessment of 
admission prisoners and 24-hour emergency care provision. The team also provide 
daily clinics in the halls and a range of nurse-led clinics commensurate with services 
found in the community. As well as internal services we arrange out-patient 
appointments and through care. 
 
I am also responsible for the effective delivery of mental health services in the 
prison. This includes psychiatry clinics and mental health nurse provision. These 
teams ensure that people suffering acute mental illness are transferred to hospital 
and support people requiring additional support in prison. They also arrange through 
care for people being liberated. 
 
Similarly there is a team consisting of 1 clinical manager and 9 addiction nurses 
whom I manage. We run a number of addiction services that includes providing harm 
reduction measures, detoxification, education, smoking cessation and a range of 
therapies to support people with addiction issues. This includes linking with 
community services. 
 
I am also the Local Suicide Risk Manager Coordinator at the prison. This means I 
have responsibility for monitoring staff ACT2C are training, reviewing deaths in 
custody for learning purposes and liaising with the procurator fiscal following 
incidents of this nature. Learning from deaths in custody is fed into the National 
Suicide Risk Management Group and local coordinators take new policies, learning 
action points and information back to local suicide risk management meetings to try 
and achieve continual learning from ‘near misses’ and adverse events. 
 
Frank Gibbons 
Health Care Manager 
15 November 2012 
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